
Criminal conduct which
results in the death of the
victim includes first and
second degree murder,
manslaughter, vehicular
homicide, DUI manslaughter,
and others. When the
defendant stands convicted
of committing these criminal
acts, what evidence should the
court receive during the
sentencing procedure
regarding the life of the victim?
Our courts have wrestled with
the limits which will be placed
on the admission of this often
powerful and emotional
information.

It is important to note from
the outset that there is a
substantive difference between
the way the courts look at
victim impact evidence in
second or third degree murder
or manslaughter cases, and the
way the courts view the same
evidence if it is offered at a
sentencing involving a first
degree murder charge where
the State has decided to seek
the death penalty. 

When the State seeks to
enforce the ultimate penalty -
to take the defendant’s life - our
courts have more carefully
restricted the type of evidence
that may be admitted in front
of a judge or jury regarding the
life of the victim. The advent of
high technology has made
the admission of so called “Day
in the Life” videos a source of
controversy and argument
between the State and the
defense attorneys.

The images on these videos
often include still photos of the
victim as a child, growing up,
and his/her family and friends.

Some include video footage of
the victim performing sports
activities or playing a musical
instrument or even singing.
These presentations are
becoming increasingly more
sophisticated and even
multimedia - so-called
“Powerpoint” presentations.
These videos dramatically
portray the victim in a way that
mere witness testimony
cannot. Background music,
dramatic lighting effects, and
the presence of a narrator add
an emotional power to these
presentations. And now, their
emotional impact has drawn
the attention of the criminal
court and appeals court judges.

Some of the highest courts
of the various states have
upheld the use of these videos
in the sentencing phases of
criminal prosecutions. The
California Supreme Court
upheld a video showing more
than 100 photos of 79-year-old
Elmer Benson and his 74-year-
old wife Gladys who were
stabbed to death in their home
in 1996. The video was
narrated by their daughter and
ended with a visual depiction
of the markers on their graves.
Their assailant was sentenced
to death.  

In another recent case, the
same California Supreme
Court approved the use of a 20-
minute video that documented
the life of a young woman who
was killed by a man she had
become acquainted with at a
fitness center. The defendant,
Douglas Oliver Kelley, received
the death penalty for raping
and murdering her. Kelley
sought to review the California

court ruling with the United
States Supreme Court. 

Though the Supreme Court
declined to hear either case,
Justice John Paul Stevens wrote
in his dissent, “As these cases
demonstrate, when victim
impact evidence is enhanced
with music, photographs, or
video footage, the risk of unfair
prejudice quickly becomes
overwhelming.”  The effect of
the Supreme Court’s refusal to
hear the cases means that the
lower court opinions,
approving the videos, will
stand. The Supreme Court’s
refusal occurred in November
of 2008.

The challenge remains for
state prosecutors to effectively
portray the value and import
of the life of the victim without
an overuse of musical, visual,
and narrative enhancements,
which may find disfavor in the
courts. This may require closer
cooperation between the
prosecutor ’s office and the
surviving family members or
a faith-based organization with
whom the victim associated.
The high courts have yet to
finally decide this issue.
Ultimately, the United States
Supreme Court will be called
on to resolve the issue and
decide the parameters of such
evidence.

—————————------—
Jay Howell, a Jacksonville

attorney, has been a State
Prosecutor, a US Senate
Investigator, and the founder of
the National Center for Missing
and Exploited Children. He
represents crime victims in civil
claims for damages and advocates
for the legal rights of all victims.
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name for Radarius) was all right
and he felt impressed that God
said, “No, he’s not all right, but he
IS all right, because he’s with Me.”

When she arrived at the
Trauma Unit and asked about her
son, a doctor took her into a small
room and gently told her Radarius
did not make it. Keisha said, “I
went crazy; I wanted to see my
son.” They took her to him, and
she sat with him for a long, long
time - until he turned cold and the
nurse said they had to prepare
him for the coroner. 

“I couldn’t believe it,” she says
today. “How can I drop my son off
at a party one minute and the next
minute he’s dead? My second-
born child, whom everyone loved
and who got along with everyone.
I miss him every day. I visit his
grave and leave flowers
appropriate for the season or
holiday. 

“People say ‘time heals all
wounds,’ but this is a wound that
will never heal.”

Wound...
Continued from page 1


